Briefing Paper on Intellectual Property

©iStockphoto.com/jancav

The Intersection of Public Goods, Intellectual Property Rights,
and Partnerships: Maximizing Impact for the Poor
Companion to the
‘Consortium Guiding Principles on the Management of Intellectual Assets’
10 March 2011, Consortium Office, Montpellier
CGIAR Consortium of International Agricultural Research Centers

1

Foreword
The 15 International Agricultural Research Centers (Centers), supported by the
Consultative Group on International Agricultural Research (CGIAR), are now members of
the Consortium of International Agricultural Research Centers (Consortium), which will
soon be established as a International Organization. In this new system, the Centers,
guided by the Consortium’s Strategy and Results Framework (SRF), will be conducting
research and development activities under CGIAR Research Programs (CRPs) with many
other partners, with the explicit goal of achieving concrete impact on the ground.
There is therefore a need to adopt a common set of principles that the Consortium and
its member Centers will follow concerning the acquisition, management and release of
intellectual assets, within the context of their SRF-related activities. The adoption of
these Principles will also help partners, donors and other stakeholders understand the
rules that guide Consortium and member Center actions in this regard.
This briefing paper, ‘The Intersection of Public Goods, Intellectual Property Rights and
Partnerships: Maximizing Impact for the Poor’ is a companion piece to the set of
proposed ‘Consortium Guiding Principles on the Management of Intellectual Assets’
(Principles) that are currently being developed by the Consortium. The objective of this
paper is to set the context for understanding what intellectual asset management has
meant across the CGIAR and how this understanding needs to evolve and expand to
support the CRPs. It provides both a historical and theoretical context for equitable
management of intellectual property within the CGIAR, as one pillar for achieving the
goal of sustained impact on the ground.
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Executive Summary













This briefing paper summarizes the historical intellectual asset management
environment of the CGIAR and presents some of the challenges for the future,
including the need for clarity in this important field. The CGIAR has a tradition of
creating international public goods (IPGs) targeted to the poor in the form of
products, knowledge, and services resulting from agricultural research.
However, many of these goods are not utilized at the farm level and thus the
IPG-status of these goods as an effective distribution and use mechanism can be
questioned.
To increase the sustainable impact of CGIAR research on poverty reduction and
improved nutrition, the CGIAR Reform developed a model that coordinates the
CGIAR’s activities within a common framework, the Strategy and Results
Framework (SRF), to enable CGIAR Research Programs (CRPs) to reach beyond
traditional institutional boundaries to create integrated partnerships that span
the entire value chain from upstream research to ground-level distribution.
These CRPs involve complex partnerships between a variety of public and private
sector agents and will require clearly established legal foundations to ensure
equity among all partners.
CRPs will challenge the traditional CGIAR approach to intellectual assets and
require a new awareness and understanding that can address potential tensions
associated with intellectual property (IP) to create new approaches for fulfilling
the CGIAR’s mission to maximize impact for the poor.
The Centers have developed a solid understanding of IP tools based on their
experiences with the use of proprietary technologies, know-how, information
and knowledge from many sources. However, working with complex integrated
partnerships involving partners across the spectrum will require the use of new
and existing tools and new intellectual asset management skills.
Use of proprietary inputs, the need for appropriate incentives for all CRP
partners, including the private sector, as well as supporting the development of
new small and medium-sized enterprises (SMEs), has raised significant
challenges for producing goods for which open access can be guaranteed for all
potential users, including, of course, the CGIAR’s traditional target beneficiaries,
national agricultural research organizations and farmers in developing countries.
The proposed set of ‘Consortium Guiding Principles on the Management of
Intellectual Assets’ in Annex 1 (Principles) establishes the operative principles for
the management of intellectual assets within the reformed CGIAR, to address
these issues in a coherent and deliberative manner.
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Introduction
This briefing paper describes the evolution of the challenges and opportunities in the
management of intellectual assets within the CGIAR. The paper also provides
background information to assist the reader in understanding what the Centers face as a
result of: changes in the CGIAR’s research management structure (in response to
developments in the public funding regime for international agricultural research), the
predicted increased use of third party proprietary assets and intellectual property (IP) in
agricultural research, the potential disparity of incentives for different types of partners
in collaborations, as well as international developments in the effects of IP regimes on
innovation and commercialization of intellectual assets in the agricultural sector in
particular.
The potential dilemma between the CGIAR’s commitment to providing global access to
its intellectual assets and some of the Centers’ research partners’ interests in protecting
IP presents an opportunity for exploring new ways of working together. This emerging
issue can be addressed through the careful management of IP through the consistent
implementation of appropriate Principles (Annex 1).
This briefing paper is to be read alongside these Principles, to provide an account of the
context from which the Principles arose, and a means by which the new CGIAR can
ensure effective management of intellectual assets.
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I.
The evolution of the CGIAR’s approach to intellectual asset
management
A. The traditional role
As publicly funded institutions, the Centers have traditionally produced international
public goods (IPGs) which are products, goods, methods, services, software, knowledge,
etc. freely available for use by all 1. Plant genetic resources for food and agriculture
(PGRFA) have historically been among the most important goods that the Centers
conserve and use to develop improved breeding materials and cultivars for smallholders
who have limited inputs and farm on marginal lands. To ensure the IPG-nature of those
collections, and to clarify the Centers’ legal relationship vis-à-vis those collections, in
1994, the Centers signed ‘in-trust’ agreements with FAO, establishing that the Centers
held “designated germplasm in trust for the benefit of the international community”
with the obligation to “make samples of the designated germplasm and related
information available directly to users or through FAO, for the purpose of scientific
research, plant breeding or genetic resources conservation, without restriction” (SGRP
2003).
The in-trust agreements also stipulated that the Centers would not seek IP rights over
those materials 2. The in-trust agreements were meant to be a temporary measure,
providing legal certainty until such time as the international negotiations of the
International Treaty on Plant Genetic Resources for Food and Agriculture (Treaty) were
concluded. The Treaty was adopted by FAO Council in 2001and came into force in 2004.
In 2006, the Governing Body of the Treaty approved the standard material transfer
agreement (SMTA) to be used for all transfers of materials in the Treaty’s multilateral
system of ‘access and benefit sharing’. Also in 2006, the eleven Centers with ex situ crop
and forage collections signed agreements with the Governing Body of the Treaty placing
those collections under the Treaty’s framework. The Centers agreed to distribute ‘in
trust’ Annex 1 materials (the 64 crops and foraged listed in Annex 1 to the Treaty) using
the SMTA, and to use a material transfer agreement amended by the Governing Body
during its second session, in 2007, when distributing non-annex 1 materials. In 2007, the
Governing Body decided that the Centers should use the same SMTA when distributing
non-annex 1 materials.

1 The terms ‘public goods’ and ‘international public goods’ are economic terms. The relationship of these terms to
those goods produced by the CGIAR System has been the subject of much discussion over the years, e.g.
http://www.sciencecouncil.cgiar.org/fileadmin/user_upload/sciencecouncil/SC_5_Meeting/Item_13_IPGs___RD_Continuum.pdf.)
2 A more through discussion of this FAO Treaty follows in Section II.C.a. Note that the Treaty anticipates and
encourages commercialization of new cultivars resulting from the use of multilateral system’s germplasm (Treaty’s
Annex 1), with a small percentage of profits supporting the conservation and use of crop biodiversity.
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The way in which the Centers conserved and managed PGRFA under the 1994 in-trust
agreements, and continue to do so today under the Treaty, is recognized by the
international community as a prime example of how the Centers contribute to IPGs.
In addition to germplasm, a whole array of IPGs has been produced with the specific aim
of reducing poverty and improving the livelihoods of the poor, particularly in the
developing world. This strategy worked well when the majority of product delivery
routes in developing countries were dominated by fully funded-public sector and nonprofit organizations. Gradually however, funding for national research institutions and
extension agents began to dry up and, where strong national agricultural research
institutions did take hold, those organizations have slowly been able to take the lead in
determining research and development priorities and in undertaking the requisite work.
The model of Centers directing the research of cooperating institutions may have left
little room for national programs to take the lead.
The route to innovation gains was changing as well. Whilst major productivity gains
could be achieved with historic breeding methods, the need for innovation to solve
challenges such as the impacts of climate change, shifts in pest pressure, and the impact
of the rapid rise in populations and of the urban consumer all required advance
technology. That technology was often only available from the private sector and
required progressively more expensive and sophisticated laboratory equipment and
technical skills. On the policy side, many changes in regulatory hurdles, increasing
privatization and global IP, as well as ‘access and benefit sharing’ regimes, began to
complicate the international exchange of germplasm, information, technical knowledge,
in addition to many other goods. The Centers felt inundated with complications both
from the technical side and the policy environment.
To deal with these issues, the CGIAR adopted, during the 1990s, a more focused and
proactive approach to achieving targeted impact, focusing on food processing,
marketing and other ways of adding value to agricultural products that risked deviation
from the original core strength of crop breeding and production of elite breeding
materials.
In 2007, the CGIAR System determined that it was time for ground-breaking change.

B. The new CGIAR model and the challenge of integrated partnerships 3
A series of reforms initiated in 2001 resulted in a call for proposals for Challenge
Programs suggesting ‘time-bound’ research solutions for complex problems of
overwhelming global or regional significance and mandating that the primary grantee
would work in partnerships with other institutions. Three Challenge Programs were
funded in 2003 and involved collaborations with many research institutions that were
external to the CGIAR. These Challenge Programs adopted different strategies towards
3 See Figure 1, Diagram of CGIAR Partnership Structures
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managing the rules of engagement. However, as the majority of the non-CGIAR
partners were publicly funded institutions, agreements were easily reached that were
grounded in a traditional interpretation of the mission of the CGIAR and the provision of
outputs as IPGs.
Since 20074, the CGIAR has been engaged in an internal reform process that has led to a
shift from a model of public funding for Centers that interact with an array of external
and internal partners, to a model of public funding for research-topic-specific integrated
partnerships involving Centers, national public research institutions, nongovernmental
organizations (NGOs), and private sector partners, from small and medium to
multinational enterprises. These focused partnerships, called CGIAR Research Programs
(CRPs), are meant to be cohesive and integrated endeavors from the proposal stage
throughout the life of the CRP. The CGIAR’s activities in the CRPs will be coordinated
within a common framework embodied in a single document, the Strategy and Results
Framework (SRF). Funding will be dependent upon foundation agreements with a focus
on clarity of roles, rights, responsibilities, and accountability for outputs and impacts.
To plan for meaningful impact towards furthering the CGIAR mission, CRPs need to build
these solid, integrated partnerships along defined impact pathways. Together the
partners will need to identify opportunities and challenges, benefits and risks, and build
a common understanding with regard to the rules governing the partnerships and their
implementation. Each CRP will be geared to increase the flow of goods delivered as
affordable and accessible knowledge, goods and services, and which facilitate
sustainable impact through enterprise development. The new emphasis on impact
will encourage a more expansive and practical definition of IPGs that emphasizes the
use of outputs by farmers, not just availability of outputs for research5 6. There is a
shared sense throughout the CGIAR and the agricultural development community that
CRPs will be a way for agricultural research to reach the poor, as history shows us that
none of the partners can accomplish this task alone. CRPs will involve many partners in
complementary roles, harnessing the strengths of both the public and private sectors to
make a sustainable impact, whilst working in today’s IP environment and dealing with
questions of liability, local adaption, seed multiplication, quality assurance of seed and
other products.
The drafting of foundation agreements that meet the needs of all partners will be a
challenge. CRPs will include research, product development and distribution
partnerships, which require different types of agreements and which will need to take
into account the needs of each partner. Feedback from users, open innovation
processes and other participatory processes will require new dialogues for reaching
common understanding and mutual benefit. CRPs are envisioned as dynamic
4 See: http://www.cgiar.org/changemanagement/cm_faqs.html
5 Economist such as Sagasti and Timmer, (“A Review of the CGIAR as a Provider of International Public Goods”, 2008),
have begun to point out the futility of producing “IPGs”, whether accessible at no cost or at cost, if there is no uptake
of these goods. A question can be asked whether a good is a public good if no one uses it.
6 See Figure 2, intellectual assets in the CRPs.
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arrangements and will involve non-traditional relationships for the CGIAR. These
partnerships will be innovative, complex, and will require real-time learning and
assessment to manage effectively. The CGIAR must develop a management role to
ensure that the broad range of complementary activities (adaptation, dissemination,
extension, technical assistance, policy advice, training, etc.) are carried out and have
impact on the ground level within the mandate of the SRF.
The change management leadership felt strongly that the relationship between food
security and intellectual property lies in the need to engage all actors in the value chain
in the effort to eradicate hunger. In order to establish effective partnerships, it is vital to
recognize that they raise crucial issues regarding intellectual asset management,
especially as it will be likely that different partners will have different overall missions
and business plans and are accustomed to employing different tools to fulfill them. For
example, the fact that private sector partners may require the taking out of IP rights as a
basis for engagement must be taken seriously.
There is a general perception that the CGIAR’s ability to produce IPGs will be threatened
by partnerships, especially with the private sector which has different drives and
interests. In addition to the clarity to be provided by the Principles, the understanding
the legal framework for IP in agricultural research and trade can avoid misconceptions
and the effective use of the IP system can contribute significantly to sustainable poverty
alleviation and better nutrition for the poor.

II.
Intellectual property in the context of agriculture and
development
Over the past 30 years, IP rights have assumed an important role in agricultural research
innovation systems and have been key to enabling and reinforcing private sector
investment in some parts of the world. The role of IP in agricultural research innovation
varies considerably and is, generally speaking, much more established in industrialized
countries than in developing countries where its importance is just emerging (or has not
emerged at all). There seems to be general agreement among economists that IP rights
do provide an incentive for further innovation and the private sector holds that IP rights
are a vital component for enterprise development. At the very least, the process for
awarding IP rights is a way to provide business with a means for licensing intellectual
assets. This has resulted in unprecedented progress in productivity and profitability of
intensive agricultural systems across the world. However, this has brought an
increasingly intricate array of national and international laws leading to a complexity of
IP rights controlled through licenses, contracts and other mechanisms of IP
management. Irrespective of the CGIAR’s strategy regarding how it manages its own
intellectual assets, successfully adapting to working in an arena of increasing IP
protection is fundamental to the future of the Consortium both in terms of the new
opportunities and the new challenges it brings.
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A. Intellectual property rights in general
IP rights are time-limited exclusive rights granted to creators of new works of human
intellectual creativity. These works can be industrial, scientific, literary or artistic; an
important aspect is that these works must be ‘fixed’ or ‘reduced to practice’ as IP rights
are awarded to useful or usable products such as inventions, new plant varieties,
original works and the like. IP law is enacted as national law and grants the creator of a
work control over the exploitation of that work, within the jurisdiction of the rightsgranting country(ies).
The principal types of IP rights in most countries of the world are patents, copyrights,
trademarks, plant variety rights, design rights, database rights and the protection of
confidential information. IP rights grant a monopoly and an economic advantage to the
creator (or assignee or licensee) and guarantee that innovation is disclosed to the public
as a part of the granting of rights. It is the principal element of patent law that this
public disclosure is ‘enabling’ (i.e. one can reproduce the invention based on the written
description7). The balancing of private rights vs. public rights is maintained by limiting
the right to a time period, judicious use of competition law (with regard to amassing
bundles of IP rights through mergers and acquisitions) and forcing the rights’ owner or
holder to enforce these rights. The examination, awarding and enforcement of IP rights
is always tied to a very complex set of laws and rules which are subject to judicial
review. This is a dynamic field where ‘the devil is in the details’ (e.g. interpretation of
patent claims is usually settled in the courts)8. IP practitioners include many specialists
such as patent drafters and prosecutors (patent agents), IP examiners, patent searchers
(e.g. patent information users), IP attorneys, commercial lawyers and licensing
specialists.
At the international level, IP law has been harmonized at a ‘minimum standard’ level
through a series of conventions and treaties, primarily those administered by the UNbased World Intellectual Property Organization (WIPO) and the Agreement on TradeRelated Aspects on Intellectual Property (TRIPS) arising from the World Trade
Organization (WTO). However, there are many other treaties that have provisions that
affect the awarding, use and licensing (technology transfer) of IP rights and other
intellectual assets, such as the Convention on Biological Diversity (CBD) and the
International Treaty on Plant Genetic Resources for Food and Agriculture (Treaty). In
addition, bilateral trade agreements, such as the Free Trade Agreements between the
U.S. and other countries, have recently been used to affect national IP law as well.

7 Thus when the patent rights expire, anyone can make the invention as claimed in the expired patent. This means,
for example, that biological materials (e.g. seeds) that constitute the invention are available to the public and that
these materials are in the public domain.
8 An example would be a definitive opinion on the meaning of patents claims in a ‘freedom-to-operate’ query. The
courts are the final arbiters for disagreements regarding the interpretation of claim language.
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The history of IP and agriculture shows us the unease of trying to treat agricultural
innovation in a manner similar to engineering or mechanical construction. The plethora
of instruments - plant patents, utility patents, plant breeders rights - are a testimony to
the difficult questions that must be asked. How do you solve the conundrum of
enablement through a written description for claims regarding living materials? This
was solved through the Budapest Treaty which provides that microorganisms, plant
cells, animal cell lines, and seeds can be placed as patent deposits and released into the
public domain when a patent expires. What about the fit of plant variety protection and
utility patent protection? US Courts ruled on this subject (J.E.M. Ag Supply, Inc. v.
Pioneer Hi-Bred International, 534, U.S. 124, 2001), but it is still not solved in other
countries. DNA markers such as expressed tagged sequences (ESTs) are no longer
considered to be inventive and perhaps naturally occurring gene sequences, whether
normal or disease-related alleles may soon be unpatentable, even in the U.S.
Although early plant breeding companies were built on the ability to make hybrid seed
(which does not breed ‘true’, therefore saving the seed to replant is not a reasonable
option), today’s biotechnology industry considers the ability to obtain IP rights,
especially patent rights to be vital in order to justify the investment they must make to
produce advanced cultivars whether through traditional breeding, marker assisted
selection technology or transgenics.
Traditionally, CGIAR Centers have rarely sought IP rights, although by the very nature of
the automatic awarding of copyrights (i.e. to creative works once they are fixed), the
CGIAR has many products covered by copyrights.

B. Types of intellectual property rights
a. Patent rights
Patents are a set of exclusive rights granted by the state to the inventor to exclude
others from making, using, selling, offering for sale, or importing the
patented invention, as set in the claims in the written description. The requirements of
patentability with regard to subject matter or examination guidelines can vary from
country to country. Generally, patent rights are awarded on the basis of novelty,
inventiveness (or non-obviousness), utility/industrial use and require an examination by
a qualified patent examiner. In exchange for the patent rights, the owner must make a
full disclosure, meet enablement requirements, provide all known ‘prior art’ to the
examination office, and agree to place the invention and methods for making in the
public domain when the rights expire. An inventor or company will often choose to
forego patent protection as filing a patent application will disclose important
information to competitors (the invention under examination and all information
exchanged with the patent office during the examination procedure), filing and
prosecuting a patent application is expensive and patent rights might not be awarded
(issued as a patent) in a timely manner. Some sectors however, such as the
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pharmaceutical industry, routinely file patent applications as a way of setting out notice
for potential exclusive rights over claimed inventions.
There are no international patents and no conventions that cover reciprocity with
regard to patent rights. This means that even the use of the invention in the context of
research will vary from country to country. There are a few regional patent systems such
as the patent agreements of the African Regional Intellectual Property Organization
(ARIPO), the Organisation Africaine de la Propriété Intellectuelle (OAPI) and the
European Patent Office (EPO). There is, however, an international filing system, the
Patent Cooperation Treaty (PCT) which is administered by WIPO.
Plant varieties can be awarded patent rights in just a few countries (primarily the U.S.).
However, plant varieties are not considered to be patentable subject matter in most of
the world. Most key technologies for plant breeding are unprotected in developing
countries. This means that the use of protected technology for further research could be
carried out without the authorization of the patent holder. However, this situation is
changing, as already seen in developing countries such as China where more patents are
being awarded and many of them deal with agricultural inventions. In addition, many
developed countries are increasingly putting pressure on developing or least-developed
countries to extend western-style IP protection, so that biotechnological inventions
would be protected through patents.
b. Plant variety rights
Generally, based upon the International Convention for the Protection of Plant Varieties
(UPOV Convention), plant variety rights (PVRs) or plant breeders’ rights (PBRs) are a set
of exclusive rights that the state confers to breeders over the commercialization
(including the sale, reproduction, import, and export) of their novel, distinct, uniform,
and stable varieties for a prescribed length of time. An important distinction between
patent rights and PBRs is that PBRs also provide for an explicit exemption for the use of
the protected varieties for breeding and experimental purposes, as well as for the saving
of crop seeds. This means that no license is needed and breeders have access to
improved genetic materials without concerns regarding infringement. Historically, PBRs
have been the protection of choice of commercial breeders if IP rights are sought for
new cultivars.
The increasing emphasis on biotechnology interventions in plant breeding (both
genomic and transgenic) has led to the PBR system being more complicated by
inventions consisting of exogenous genes ’embedded’ into the germplasm of plant
varieties thus overriding the further use of such genes under PBRs. Therefore, in a
number of cases, even if plant varieties cannot qualify per se as patentable subject
matter, the scope of protection granted to biotechnological inventions may effectively
encompass entire plant varieties. In addition, the US Supreme Court has ruled that a
new plant variety may be protected both by PBR and patent rights.
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c. Trademarks
A trademark is a word, phrase, symbol, design or a combination of these, that identifies
and distinguishes the source of the goods of party from those of others. (A service mark
is a similar type of IP, wherein a mark identifies and distinguishes the source of services
rather than goods.) When a registered trademark is granted the owner of the mark has
exclusive rights to use the mark in connection with the goods or services listed in the
registration. In the agricultural sector many seed companies invest resources in having
their registered trademarks associated with a quality product. These companies then
use this mark as a way to ensure that their customers recognize that company’s seed
packet or services as a reliable product or service. The rights cover the mark associated
with the product or service, not the product or service themselves.
d. Copyrights
Copyrights are a bundle of rights that protect the ‘look and feel’ of a creative work, that
have been fixed as writings, photographs, musical scores or software codes, among
others. Copyrights are unusual in that there is no need to apply for copyright protection
in most countries. When the creative work is fixed in a country that is signatory to the
WIPO-administered Berne Convention, copyright is automatically granted in all countries
(as ‘national treatment’) that are also members of the Berne Convention.
e. Database Rights (sui generis law)
In 1996, the European Union introduced a directive providing for IP rights over
databases, protecting both the information contained within a database and the design
of the database itself. Such rights were deemed to be necessary when a substantial
investment is made to create a database, as copyrights do not cover facts nor lists or
compilation of facts.

C. Other regulations and instruments that interact with IP law
a. The International Treaty on Plant Genetic Resources for Food and
Agriculture (Treaty)
The Treaty is an international agreement which aims at guaranteeing food security
through the conservation, exchange and sustainable use of the world's plant genetic
resources for food and feed, as well as the fair and equitable benefit sharing arising
from its use. It also recognizes farmers' rights and encourages technology transfer
relevant to the use of crop genetic resources. The Treaty also has instituted a
multilateral system (MLS) wherein certain crops are exchanged among members of the
Treaty under a standard material transfer agreement (SMTA), approved by the
Governing Body (GB) of the Treaty. The SMTA requires that no IP rights can be taken
out on materials ‘as received’ by a recipient and the recipient must make the material
available to other parties in accordance with the principles of fair and equitable benefit
sharing. The Treaty anticipates the commercialization of finished breeding lines and
provides a benefit sharing mechanism that requires an entity to pay a percentage of any
generated income to a central fund managed by the Treaty’s Secretariat, to be
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reinvested towards the maintenance of germplasm collections, , if the commercialized
final PGRFA product is not available to others for research or breeding.
As indicated earlier, the Centers have signed agreements with FAO, as administrator for
the Governing Body of the Treaty, that all Center genebank materials are held in-trust
for the international community by FAO and that all centre improved materials that
incorporate materials accessed from the multilateral system will be distributed under
the SMTA.
b. The Convention on Biological Diversity (CBD)
The CBD has three main objectives: 1) the conservation of biological diversity, 2) the
sustainable use of components of biological diversity, and 3) the fair and equitable
sharing of the benefits arising out of the utilization of genetic resources (GR). Broadly
speaking, CGIAR intellectual asset management must take into account the tenets of the
CBD as related to 1) the acquisition of genetic resources - particularly those that are not
covered by the Treaty, 2) sustainable use of GR, and 3) technology transfer involving GR
as a part of fair and equitable benefit sharing. IP rights are a tool that could have both
negative and positive consequences for equitable benefit sharing effects.
c. National seed laws
Many developing countries have seed laws that require certification of a new cultivar
before that material can be commercialized (or sometimes, even for distribution
purposes, regardless of the commercialization aspect). In addition, national seed laws
can act as a non-tariff barrier for trade between countries in that certification of seed by
one national authority may not necessarily be recognized by a second country’s system.
Seed certification usually means that exclusive rights are granted to the certification
applicant. Centers that have distributed seed at the farm level have had some
difficulties with seed laws. In the future, with the emphasis on ground-level impact,
CRPs will need to be mindful of certification schemes in order to be able to make seed
available to local farmers.
d. Contracts
Contracts do not grant IP rights. However, contracts can have the same effect as an IP
rights for the parties of a contract. For example, if seed material is transferred with a
material transfer agreement (MTA) containing a provision that prohibits the recipient of
germplasm from selling the material or that grants a ‘research only’ license for use of
the material, the recipient would be in breach of the contract if they were to sell seeds
that were multiplied from the original material received. Centers obviously enter into
many contracts and often these contracts are associated with acquisition of materials
(e.g. MTAs), information (e.g. confidentiality agreements), knowledge (e.g. visiting
scientist agreements), services (e.g. service contracts and consultancy contracts) and
software (e.g. open source licenses). These contracts may have provisions that directly
include IP provisions (e.g. joint ownership of outputs) or the relationship maybe indirect
(e.g. ‘research only’ provisions of an MTA). And underlying IP rights can provide the
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basis of the bargaining power of a negotiating party. In the past (and likely, in the
future), this is the category that is often most troublesome (and often overlooked) and it
can affect a Center’s ‘freedom-to-operate’ with regard to the distribution and use of
goods, services, information or knowledge. Great care needs to be exercised with
regard to contracts and the CRPs to ensure that ‘contractual rights’ encourage
sustainable impact on the ground.
In the context of the CGIAR, contract practices will be extremely important in order to
achieve the desired impact. CRPs need to build integrated partnerships along defined
value chains and impact pathways based on mutual value, respect and trust of all
members. Clearly, the CGIAR is only expected to play a catalytic and coordinating role in
bringing together this broad range of complementary activities (across technology
adaptation, dissemination, extension, technical assistance, policy advice, training, etc.).
Nevertheless, this is a huge challenge but one that can be facilitated by the application
of best practices in intellectual asset management and contract law to help innovatively
establish and manage these complex networks. In addition, the creation of
unambiguous agreements, contracts and licenses together with a mutual understanding
of respective risks and benefits, and a common understanding of the Principles will be
essential elements in this process. Most critically, these documents will help define the
expectancies, roles and responsibilities of each member of various partnerships,
alliances, platforms and consortia. (See Section 4.3.4 for further discussion of the
specific requirements for managing IP in the CRPs.)

III. The delicate balance of intellectual asset management for
publicly funded research
Important strategic decisions must be made regarding the relative balance to be
reached in the Consortium between proactively achieving targeted impact by harnessing
the power of IP rights and interactions with the private sector, versus maintaining the
founding value of free access to its research outputs and thereby allowing anyone to
benefit from its efforts. This is not an ‘either or’ debate but a blending of options in time
and space. It requires a balancing of opportunities versus compromises and a conscious
decision regarding relative risks and benefits. This is a highly complex topic with strong
differentiation across commodities, organisms and regions. No single Center can hope
to have all the necessary expertise in this area and the Consortium must provide
guidance and support. This is also an area where the CGIAR must be highly creative in its
use of pre-existing best practice and must be highly innovative in defining new
approaches to best serve its ultimate beneficiaries.
Some commentators consider an emphasis on having CGIAR outputs as public goods to
be an impediment for meaningful distribution and use of CGIAR outputs. There are
voices that suggest it would be useful for Centers to adopt/adapt the intellectual asset
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management practices of a university-style technology transfer office. This is one way
to approach the question of how the CRPs should manage intellectual assets. However,
experience tells us that the CGIAR has a responsibility to come up with more innovative
ways due to its wide array of partners (that are based in more countries throughout the
world than even the biggest multinational corporation). Skilled and strategic
negotiations to reach such balance will be fundamental and will require various forms
regarding the use and management of intellectual assets. In addition, there is new
thinking with regard to a practical definition of IPGs that emphasizes the use of goods by
farmers whether the goods come from research institutions or private enterprise.
Although the role of public-private partnerships (PPPs) will almost certainly increase in
the new CGIAR, there are also many other mechanisms for enhancing uptake and
delivery of CGIAR outputs including licensing to the private sector, partnerships with
international and indigenous NGOs, consortia of public and private sector partners,
engaging creatively with informal seed systems in local settings, etc. Each of these will
have different strengths in different value chains and optimizing their involvement may
require very different approaches at both the partnership building phase and the
management of the interaction subsequently. However, it is clear that to incentivize
these partners to commit to achieving the desired impact on resource-poor niche
markets, it may be required to the grant benefits to specific partners in target value
chains and potentially restrict access for others. There are, of course, a range of
alternatives, some of which are described below. However, these will often require
more resources (human and/or financial) or may not be feasible or time efficient in
some other cases. Thus, it is an inevitable compromise of the reform process that the
traditional notion of the CGIAR as an exclusively IPG organization will need to evolve
somewhat to enable the Centers to respond to donors’ wishes for greater accountability
for impact on the poor whilst working in an arena of increasing IP protection.
For these reasons, the Principles wish to provide the Centers with some flexibility in how
they progress in this area providing their decisions are driven by factors that enhance
impact on target beneficiaries. Below are a few common tools that the CGIAR should
consider, in addition to coming up with their own unique set of options:

A. Standardized templates
This option has been utilized to a modest extent in the past. An extreme version of this
is the SMTA, wherein no changes can be made in the template unless agreed upon by
the GB of the Treaty. Otherwise templates can run the gamut of truly standardized to
‘adjustable’ templates, where the adjustments themselves are selected from databases
of standardized clauses to suggested templates that can be customized on a ‘case-bycase’ basis with non-standardized clauses. In the CRPs, there will need to be coherence
along the hierarchy of foundation agreements, agreements, contracts and subcontracts. Templates ensure that principles and policy options are consistently
implemented. For example, the US National Academy of Sciences and a group of
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academic and industrial partners are working on a standardized methodology and
template for negotiations called ‘turbo-negotiator’. This software has been under
development for a while, but has not yet been released.

B. Market segmentation and exclusivity
The use of exclusivity has been a source of debate in agricultural development
scenarios. Exclusivity is a necessary option if it is desirable to engage the private
sector. However, exclusivity need not be an ‘all-or-nothing’ approach.
Market
segmentation can be an excellent strategy to provide for flexibilities when dealing with
need for exclusivity. Strategic market segmentation can pin-point the precise need of
the market or user groups to reduce competition in a limited area and/or for a limited
time, so that a nascent seed company can take hold. Market segmentation can also
restrict by-product liability concerns or potential tort claims in a particularly
contentious market or situation. Additionally, markets can also be divided in
accordance with the price, a so-called ‘two-tier differential’ pricing regime.
The segmentation can be decided upon according to different principles, and affected
through a number of different possible legal instruments. For example, ‘Humanitarian
use licenses’ (HULs)9 (also known as ‘global access licenses’10 and as ‘subsistence use
licenses’) are a subgroup of market segmentation strategies, wherein a reservation is
included in a license, an assignment of IP rights or an MTA, whereby the use of
proprietary technology in a defined market is allowed or the owner of the technology
/rights has agreed to not assert their rights by refraining from charging any user in that
market with infringement. The CGIAR has experience with the use of HULs in existing
partnerships.11 (A slightly different, but related strategy is to segment the ‘field of use’
of a licensed technology or good. This is a common licensing strategy in technology
transfer. Many seed companies use this option as well as the market segmentation
option.)

C. Cross licensing of technology
This option is self-explanatory and is a valuable option, particularly when a Center or
CRP has generated some IP that may be of interest in a non-developmental situation
such as in markets in industrialized countries.

D. Marketing and branding
Branding strategies can work to assure that quality products reach the poor. This work
can be carried out in a quality-assurance scheme that is co-licensed with a product such
9 http://en.wikipedia.org/wiki/Humanitarian_Use_Licenses
10 http://essentialmedicine.org/blog/uaem-submits-comments-usptos-proposed-humanitarian-licensing-pilotprogram
11 http://www.generationcp.org/research/policy/Subsistence_Use_Amendments.pdf
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as a new cultivar. This approach might require the registration of a trademark.
However, there would likely not be a need to protect a branded product with patent
rights/PVP rights as well, even though this is a common practice in the pharmaceutical
sector in industrialized countries.

E. Open access licensing
Open access publishing makes information available to all through publication in open
access journals or as open access articles in traditional journals (that have on-line
versions of their journals) and institutional repositories. Centers have made some use
of open access publishing in the past. Donors need to be aware that they can support
these efforts by requesting that outputs from projects be open access and/or requesting
that funds be set aside to pay the increased page-costs associated with open access
publishing. The Wellcome Trust routinely does this as they require that all research
results that they fund be published as open access articles.

F. Creative commons - open source licensing
Creative Commons licenses are a set of licenses which allow the distribution of
copyrighted material with the motto of ‘some rights reserved’12. Software developers
have used open source licenses since 1998. The validity of these licenses has been
confirmed by several court systems including the U.S. Creative Commons has also
cooperated with the software open source community to reduce confusion and to
simplify the use of open source licenses. Most open source licenses grant the users the
right to use and adapt software according to their needs with the quid pro quo is to
make available and free of charge any improvements developed to the benefits of the
community and share any experience gained through the process. CGIAR software
developers have been using open source licenses for many years. Creative Commons’
sister organization, Science Commons, is hoping to develop MTAs for biological
materials that are similar to open source licenses.

G. Defensive publication and intellectual property office databases of
prior art
One of the basic rules in all IP offices in the world is that patent rights, PBRs, or
copyrights, among others, are only awarded to what is new (new invention, new
cultivar, new form of creative expression of art or literature). By publishing results, the
CGIAR not only communicates to the research community but also prevents others from
trying to appropriate any IP rights as this renders subsequent claims of novelty as
untrue. CGIAR researchers create ‘prior art’ by publishing their results, using their
outputs or commercializing their seeds. This approach therefore ensures that no one
can take IP rights over CGIAR research. To make this process most efficient, several
12 Please see the Creative Commons website for additional details: http://creativecommons.org/.
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Centers have entered into agreements with IP offices such as the European Patent
Office (EPO) to place their publications in the patent office databases used by patent
examiners so that these publications are easily classified and thus found as prior art
when patent applications covering similar subject matter are submitted for
examination. Working with patent offices does not result in any additional cost to a
Center and is highly effective in preventing misappropriation. All CRPs could easily
utilize this option.
Notification transmitted to plant variety protection offices of
releases has a similar effect regarding PVP rights.

IV. The need for a clear set of intellectual asset management
principles
The Centers have been concerned about intellectual asset management issues for a very
long time. A recent search of the CGIAR publications archive through the link:
http://www.cgiar.org/corecollection/index.cfm?Page=search,
using
the
term
‘intellectual property’ finds 64 documents dating back to 1989 through to August 2010.
Various committees and offices have been involved in IP issues over the life of the
CGIAR. The Centers established a centralized office in the year 2000, the Central
Advisory Service on IP (CAS-IP) and several Centers also established in-Center IP
management units.
Currently, each of the 15 Centers has a distinct IP policy statement. However, the
System is now embarking on a different model, the cooperative, integrated CRPs.
According to the Consortium Constitution (that all Centers have endorsed), the
Consortium Office is now responsible for demonstrating to the Funders that resources
allocated to CRPs result in measurable impacts. The lead Centers of the CRPs will need
to be able to provide an inventory of intellectual assets that have been produced,
distributed and used, in order to be able to show the cause and effect between outputs
and impact.
Obviously, there needs to be coherence among the contracts in any one CRP. Having
clear rules with regard to intellectual asset management will ensure that there are
inputs from researchers as well as legal staff and it will also be easier to draft coherent
documents with a reduction in transaction times. Effective intellectual asset
management rules will also provide Centers with reminders to spend time in discussion
with all partners in the CRPs to have clear rules with regard to situations such as (1)
attribution and authorship, so that all intellectual contributions will be recognized or, for
those that are incorporated into assets, properly attributed, (2) clarity with regard to
options such as joint ownership of assets and IP rights (joint ownership has very
different implications depending on the type of IP right), and (3) proper documentation
of the specific funding that resulted in the generation of specific intellectual assets such
as laboratory notebooks to avoid any confusion over dispensation of rights.
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Conclusion
The reformers of the CGIAR System have concluded that the CGIAR cannot cover all of
the work that needs to be done in the innovation spectrum, let alone the entire value
chain, all alone. Partnerships with farmers, national agricultural research systems,
advanced research institutes, civil society organizations, governments, national, regional
and international organizations and the private sector will be essential. It is only through
partnerships that the CGIAR will be able to access the best knowledge and innovation,
harness efficiencies in product development, and achieve maximum impact through
effective delivery and deployment of research outputs to target resource-poor farmers.
Intellectual assets and IP rights, as a key factor in stimulating investment, must be
managed effectively and realistically within all partnerships. Clear and practical rules
and procedures must be established and implemented. It is for this reason that the
Consortium has developed a set of proposed principles on the management of
intellectual assets which will guide the Centers and their activities through the CRPs in
the acquisition, management and release of intellectual assets (‘Consortium Guiding
Principles on the Management of Intellectual Assets’). As the Consortium and the
Centers move forward in the CRPs, they will work together to determine how to best
implement these Principles.

____________
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Figure 1: Diagram of CGIAR partnership structures
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Figure 2: Intellectual assets in the CRPs
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